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I NTRO DUOTXON.
Tie righit of comnon carriers of passevigers.for hire.
to limit tVeir liability by special contract is of compar-
atively modern origrin. Te reason is obvious, for it was not
till V-ie niueteeuth century tiat carriers of passengers
played an important part in tqe affairs of nations. 8 ince
hen, many cases bot. in tils country and in England, 'iave
arisen w~icl Rave called for tie intervention of tie courts
and tie unfoldin: of legal principles. Oriinally t ie only
mode of puic travel on land was by mail-coacei, and as tAP
risk attending suci travel was very Inconsiderable , it was
not necessary for tie carrier to attempt to limit .is lia-
bility for personal injury; and if attempted it would not
lave been tolorated by Vie common law. The are of steam
wiicli wrougit so many cianges and revolutionized the carry-
ing business, establishied a new era in hVat department of
law. At Vie present time, t e carrier of passengers ,as
become a- important vocation, and one wicP1 calls for many
rules and regulations Viicl ieretefore were u1kaotn: and
therefore Vie rig'.ts and liabilitis of suci carriers are
often diffilcult to determine and raise many rice and itri-
cate quetions for con.side?'ation8 of the courts. The carrier
of passengers is a comm~on carrier and iis rig'ts and labil-
ie i4 some respects are the same as a Coxmon cav e f
goodse *Tus, tie courts maie no distinetio ' va 'd
ity of a notice vuioc seeks to limit tle carriers liability
for personal Injury, and for injury to goods. (1). But Vere
is a distinction between tle liability of a carrier of goods
and a carrier of passengers* te former it . 'Aoisble for
all damage 'Ilich. does not fall withia t'te e cepte cases of
tie act of God and tie' public enemy. TAe policy of Vie law
w1ia tximposee Vi eytraordinary responsibility is V't appli-
cable to carriers of passengers, bocause Vie carrier lasan
* luta control over te gbods, and only a qualified control
over the passenger. The *ey to t.e subject under consider-
atiom is found not in the contract between Vhe carrier and
Mts passenger, but in the more sOlomn obligation, te comtract
betweo toie carrier and he State, Fro.iese relations we
may be able to understand and trace the developments inV ie
law regarding this branch of the subject.
T1e tendancy as been and now Is to allow tie carrier
to gradually enlarge 'uis rig',its and eAeercise, to a greater
degree, more freedom inus relations to e pe-sons wit
w'om ue deals. At h~e time of lord iKenyom, in I79?, t'u rig'ut
of a coiz~oa carrier to limit Mls liabltty by a s ci al con-
(1) Railroad Company v. LOCkwood, ( 17 e.allace 35w; )
3tract was ula-naown ; shice tat tine ils rigots ave been
gradually augmented util now tie rig.it of a common carrie
to limit Ain liability by ffuc1 special contracts is rcco,r-
ui7ed in nearly all tie states.
The first cam , it seems, to recover damages, by a person
for persaal injury doae 'qim as a passenger, was iv i 7].
The case referred to was "',iite V. oultoM, ( Pekerr cases 81l
Lord Kenyon, in deliVertng is opinion, said :-"V ae tnese
(mail) coacte's carrif. d passengers, te proprietort, of tvem
were bound to carrjr safely ard properly." Thus, it seems
to *carry cafely and "properly" was te obligation te law
imposed upon special carriers of goods for ,ire; wLic' made
tie carrier of Pas. eagers rracticaly an insurer of tle
safety of the passefrer, There are two or tref old cases
wlici give countenance, to te same idea. Thus. in Bremner
v. ,Ill iams, (1 Carr igton & Payne 41.-1), Best. C. J.,sai1, "I
consider tat every coaci proprietor warrants tiat %uis stage-
coacm is equal to tie journey lie undertakes." 'In"iarp v.
Grey, (9 0Bin. 457), an axletree of defendants coacA broke
oa to Jouraey, injuring ho platiff, wio was a passenger.
It appeared t'iatthe axietree was of iron imc .osed in wood,
and tie defect could not 'reave beent discovered n irvestia-
tion. Tirndale, C. J., directed h~e Jury to COnsider w Ret~~r
h~ere uad beer on Lie part of Lyl e defendant that degree of
4virilamce wiolpt was required by 'IiR emgae7et to car"y the
Platiff safely. Tie Jury found for tie patiff. Alder.oa,
J. * in t e same case said :-"I a of te same opinion . A
coaci proprietor is liable for all defects In iis Veiicle,
wlic'. can be seen at tie time of construction. as well as
for suc) aq m ay exist afterwards and be discovered on inves-
tigation. Tre injury in tie present case appears to iave
ocasioned by an. original defeat of constructio; and if t-.e
deftadant were not responsible, coecn proprietor ml't
buy ill-constructed or unsafe veiicles and 1s pars~egers be.
without a remedy. trenuous efforts were made to continue
tie liability of carriers of passengers to tie same degree
of responsibility as carriers of goods : but tie courts
sooi overruled Vie decisions of Vie earlier cases and made
a distinction between thie two classes of carriers. Tus, in
te ca!e. of CGristie v. Griergs,( Qnapmp. 7nJ, tried in Oe,
before Lord Mansfield, iem e said,"There was a difference
between a contract to carry goods and a contract to carry
passengers: for tie carrier is aiswerablo at all. events for
te gOods, but i .e did ot warrant te safety of t1f psen-
gers; u s contract witi was to provide for tiir safe con-
veyance, as far a~ R umaa care and foresi? nt woculd go." COiief
Justice Marshall said,"Te law applicablr? to corrno- carriers
is one of great ri,;or. Tioug'L to tie evterit it 2ias been
carried, and the caems to wic' it %" he n apjiliedwe ad it
its necessity and policy, e 1o a1t t-I.'(" it'o .;t to b
carried any furtler or apn1ieo to new cases, \o7 taiva it ias
not been ap.lgmea to livdg eu a.d tat it our,t not to be
applied to t*teno. (1) In18 ,f, hVe C,,ourt ofkPPa.-8 of hVIe
State of New York followed Vie earlier cases nd Tlid down
hoe rule. tat a carrier of Passengers is bound absolutely,
and irrespective of neg:liixemce, to furnisi a road worthy
veuicle; &ad te court Leld, that te railroad company was
liable for injuries to a passenge? cauqed by a crar' it te
iron axle of Vie car, a t&ougi he defect oould not iave been
discovered by any practical mode of Pxamiatiom. (2)
This doctrine was overruled by Judge Andrews, in rte
case of Carroll v. staten Island Railway Company, (58 N. Y.
l1^0) w'ere ne lays down te present ru.e In New York, htat,
"t'arriers of pasencgerm are not insurers of t,Ie spfety of
persons w.orm .ey carry; nor do tey undertake tat te ves-
sels or ve ie'es wnic t hey use, or hie maclimery Wlic. tey
employ, are absolutely free from defect.. Tiey are held
to t&e e 6erciAe of tMe utmost skill and care i hte coastruc-
tionu ad rna-a-[ement of ioth. The geueral iability of car-
(I.) ? oyce v. Anderson, (? peters, U. s. sep. 255.)
(2.) Alden v. New York & Tailway Company, (2. N. Y. lo )
riers of passengers may be totus ,tated:- The carrier is under
a duty to carry te passenger safely, so far as iuman care,
foresigt, ad sksil will eiabe Aim to do it. This duty
it is said. e ists iadependently of contract# and a tiour
ti.ere i no contract ia a le,;al sease between tno parties,
wivetier tiere is a contract to carry, or tne Pervice uider-
taken is gratuitous, an action lip^i aginst tecarrier for
a negligent injur$ to tie passenger. ()
'%'ith , tiec, coiliderations o, t i., ge-ral liabilities of
com on carriers of passengers, we may now proceed to a dis-
cussion of teir rigits as affected by special contracts
wticA seek to -limit teir liability for persoaa injuries.
(1) P'tiladelp' ia & Rteading R . r)o. V. Derby, (14 toward
4E63.! 1~ew Wo~rld v. King, (14 lowarri 461'
7V1C;ITUDfS PI T IAW! AFFECTIi ,
SPECIAL C0i ' A" , •
Tie law respectiag t[ie validity of special coatracts of
carriers of .essengers is to all intents and purpose, t.Ve
same as carriers of toods. V. eave seen from tie introduc-
tory remar-s t.at tie law, so far as it relates to special
contracts of carriers of passeywgcrs, is of comparatively
modern orivin; but we find in t ie books references to spec-
ial contracts affecting tAe rigits of carriers of goods and
bailments in geveral. Tese contracts antedate back to te
civil law: t ierefore it is our purpose to .ive a somewnat
aistorical sketcl of tie rig"tt of carriers to ]iuit teir
liability by special contract.
Tre civil law did not recognize tie rig.1t of a carrier
to proLect 'iinself aginlst Vesponsibility for loses' ocasioned
by 'li own fraud: nor by a contract t.at ie slould be res-
ponsible for suc i losses. For t~e 'law would .not to]hrate
su an indecency and immorality, as t'iat a man sn.l] coy-
tract to be safely dis~iouest. It tierefore decla.res .ue .
coytracts to be utterVV void; and uolds t~e carrier ]lab!e.
8in t.ie san'e manner, aid to te same extent, as if no contract
%ad ever evisted. Thus reads the digest:- (1) "Non valet, si
Conveierit, me dolus piaepstetur." 'eineccius says:-"Dolus
semper et in mni co-traotu prapstadus. nec convevAri
potest in antecessui ut ne dolus prarstandus." (2,
Tie policy of toe conno law in its earlier stages did
aot reco1gmizc ti rig"it of comion carriers to rodify tieir
liability by contract. InV te Doctor and ;sztudent, it is
said , "If lie (tie carrier) would percase refuse to carry it,
unless a promise were made unto iz t at lie s~lall not be
c'ar.ed for no misderteanor tat slould be in .im, t~e prom-
ise 'were void, for it were aginst reason and aginst good
manqers, and so it is in all oter cases g1je." (3, ) And so
in Loys 1axvims it is said*- "If a carrier would refuse to
carry, unless a promtie were made to iim, Vit ve slall not
be carjed itui cny suci miscarriafe, tat protise were
void." (4' In tie case of tide v, Proprietors, (I sper 36)
tried inl17.3, Lord Kenyon. said:-"There is a difference
w'iere a man is c.argeable by law geerally,avd wnere o0 1, i
(I' .oman Digest, lb. 50, tit. 17, 1. 23.
(2) {eimeccius, F.lem. Jur. Inst. Lib. 3, tit. 14, see. '785,
(3) Doctor and Student, Dialogue II. Ofajpter 3d.
(4) NaOys Maxims, Maxim 92, p. l4 .
contract, fvere a man is .ourad to aay duty ai.d c:tarageable
to a certain ev tent by Vie operatioa of law. in suci a case
!9 CIlrot by aay act of Iis owa disclari- v irqcf,"putting
lVe case of comton carriers w to, ie says, carmot disc'rre
t~emselves " by any act of t.qeir own. as by giviag notice,
for evampie, o to iat effect*"
T'ie earliest autiority vat gives cou*teiamce to tie idea
of a relaxatioa of te ancient rule ii found in a moLe of
sir 'idward Coke to ,,outhcotes Case . () deciced in 103.
T"is -note is sonew-lat anbiguous and can-ot be co-isdered -i
aut.ority as it Nas a case a ,,st an ordinary bailee vit-out
reward, and coke ap;areqtly was not speaking of comr.,on car-
riare. The, doctrinie t'Aat a, carrier coua lim ity is liability
was not definitely acknow eded by kAir' iattiev Tale in 'orpp
v. Slue. ( ) Hut by tie beginiing of tae nineteentn century
it was settled i- i Lad tnat cornr:on carriercs Could limit
their liabf!ity by special contract. (,) Thus, in 1 ,04,
lord FErenorougi remraroed U i , ease reardioP mte validity
of a aotice 2itniting t1.e carriers Iiability, t at:-"There is A
no case to b met witn in t e bookrs int v ic' t~.e ri 3yit Oe a
(3) ,SOut-lote's Ca~e ( 4 Thep. B4.)
( ' Morse v. Slue, (1 Vent. 13 0.) l¢,4.
(3) Nic,.olson v, Wilila, (5 East 507.)
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carripr tius to limit b-y special coitrct .i , c', e 1pom-
bility, z ever been by errese decision @lipd." 'ie riF-It
o0ce ,i'vea, it waa carries to twe o tier evtre, and to uC1s
CTL cxti .t, tiat in 1815 carriers were allowrd to r.yeT-pt
t-on elves from tie consequences of t,.-,ir ow.ln -<lect. (1)
'a'ils is pritctica1'y tv rule vi i-'n"land to-day icept aq
it ias bee n odifiod by :tatut P. ( ) The courts carried tie
power of carriers to limit teir liability so far tiat a re-
action wap sure to follow, anid wlie it came, tte courte re-
,,-retted hait tie stepo tad ever been taei. Ts, in ls 4o,-
L, 31avkq J., complained -t-at tLe exengtion of canrrier. from
tjeir general liability 'ad bepav carried to tlie uti.oRt ey-
tent, aid vi l1O, :-"am-fied -0. J.. .aid:-"I wie V tian tose
noticev -.ad never been. iolden. sufficie.it to limit tip car-
rirR rpsponsibllityI (3) I te case of rooke V. iickwick
4est, (. J., md, P '.e comp In nt. (4) In i c -. oIv. V.
V"ia ° ;upra. Lord 1eaborouW. 1a1d.-"'c. can iot do ote"-
wise t,-avi suntaaia suct rl;i£t in tVe presevit i nstaace, ow-
rver liablc to abuse ad 13 roductive of :i.co avevie ic. It may be'
(o) larris v. Pec -wood, (3 Taunt, a4 . )
~*1
leaviv.g to tuo legislatire. if it stall t~ii fit, to apply
suo1 remedy ,iereafter as Vie evi nay require." i 14avilI' v.
Todd, Supra., tie same judge said:-wJ am very sorry ti !aw
iR so; it leads to vcry grat.nie g.ige'ce-" In .Srit#i v.
{or le, ( ) ,ariter, J. sald:-Tip doctrii of carrie-
.vemptiai tienso)veq from lat'ility xy notice as berai carried
muCA to far." And urrougls, J., added:-"l larmeit L"tat tI
doctrine of viotice was, ever iatroducce 1aito esttrst~r
tl] ."
It was obvious from tis co*idition of affairs tiat a
cia-v!e was necesary. Tere must be some u"iforv.r u le by
*,iic'i t ie validity of tic:,e special coytracLs could be reg-
ulated. The courts 'ad go-c so far as to -old t at public
aot ce broiur.t to a pcrsops "1.Yiowledfe was a pecia aceep-
twice by ti.e carrier and ;.as, tierefore, tote contract of t.
parties. ii aviy ii tances it was impossible for .te carrier
to prove kowedpr' of tle notice to %is employero td maay
ouestion,-, arose .s to riat would constitute ' oLice; vietier
it would be re.q.i;r- tit a person 1,d cern it inP wP-
paper wiic. Re aad be'u cacosto'ed to read, or w~etier ie piad
se a public 'IoLIce posted la t .e carriers pb .ce of bu~i- -
.,w. rVrudt. were a.lso. practiced ora t .e carrier by con-
cearnmefts of value, and ?requeat oardxqip.f .l Upontia te
owner of tle goods cauod. by. t~e care]essaess of tip car"i-
ere servni.1ta: tiese and oter considerations induced ?zr1ia-
ment to pass wvat iR 1Inown as tie isi Land Carriers Act.
It Is not my purpose to give a detailed accouat of tAis act
or itm rovisions- suffctA to ay, tat te ffeet nf
noticO(, was ruci controllid. Twenty-four yearn later, Par--
liame.t passed a supplementary act eititled. Toe T.ailkay vCtd
Oaial Traffic .ct. Tis statute prevailq, in ?:iand to his
day aad ,,roverans tie conduct of tie greater part of te trans-
portation of Gteat .ritaii. The seveit-i sectioa e-f tiI act
ma"'es tie carrier liable for hijury done to goods and aAi-
rnals notwit staqdiv a notien contrary to tiat ffect. The
act proiqibites sucn carriers frot, liiitinn teir liability
by "notice, conditiovi or decloratiol:" provided tat nothinp
in tVie act sWiall be construed to prevet, tpice conpanies
from r:-a:ig suc co ditiovs as are 'reasoiable and just."
In tiis cou-itry tie first cases wrici passeed uron t j
Jueqtion of liritatiowa of liability by special cotract.
c enced i, 1t3d. before tie $uprerne Court of tie ;8tate of
ew ''ork. The cases were {oP'i.qter v. } a d , r. o v.
Goodwin; (I) boti were stcre-coaci cas%'s aad t question
(1) {olster v. No lei and (. v. C-. (1? ' 'endel 234 and 5l)
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iwvolved was tie validity of a notice w,1i&I ougwt to evempt
tie proprietors of te stage-coacmes for los of baggage.
by stating tat all baggage P ould be nt t.e risk of tqe
ovIrns. T ie Rreat question for our Judces was. wletvjr tey
80oul0 fIllow t.vi ( iC1ion4 wict -iad Apretofop been rendered
in ri'g*han or follow t,.e spirit of Parlire-itary enactnents
or adipt a policy of ouar ow. After uca conideratioa and
deliberatiol tey decidoed tat a comr'on carrier coul not
restrict 'uq commoq law liability by a revsralq otice t aouga
brou,'it Aome to he owner of te rrorerty. Threy infor ttat
carriers never nad tie ri-Tit to lirnit tipir liability by
,suc not ice° and tat. on1 tie groun of rublic poicy. toey
Ou~rot lot ti -lot to q o allowed&: luq arr"vin- at an po
sit;, conclusion from tne Fj1 Rl&s juees . ,icf t F decisions
of these cases tere nas been a considerable confucAon In
tie Reveral States and in order to know ,', .;.t t' rlaw in ac-i.
,tate i' a separate "ule would bo necessary in nerarly every
case
In N~ew Yorr Voe courts at first "i,-rrously remistpa tle
atler'vtsv of h e coi.raon ca.rrier to litnit As co'-on 'aw
liablity. .3ut after t,'c decision of h e cas e of t:ie :;ew
Jersey tea:m Navi :ation Coripamy v. 1 T erc .ants a - (I]) the
cc rts of h~is State uniformiy neld, h~at a comron cawrier
(1) J' 8' v• e' •,pro (T oward 344
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r~I~'tt by~yec~) e~t~ t limt ~con~o"am 2iabilit('
but tx.ere v'as somr co-fusior aaq to t-l r ,ouat O firitatio 
I. >b,:J in t-e c e, of ' . vTte New Yo" (ThFtr1 Fai -
. y Or ti.e , upmrme ,ourt, for tne first tire, a.ented
to tl.e P" 10oSition t'tat aommo. carrier rj-rit tipu?, te
.i~~t tiE' re. 'on.ibfity of. Is owni or rI- rsevants Te<1-f l-
e~c, , Tie "ourt t Aupp-a]Pi tffied t .ju e.,t i
,. . (n) In t e ame yeap twe court of Ap eal ieId valid
a pecia' . contract ic evp-,;ay .tipulated, tiat tIe rai-
road conpan1y spould n. t be liable uuider a..y circumstances,
"wietier of I '-i.nc of tAeIr ageats nr ot ierw ise for tie
injury tt le% rson or stoc of t.epas eige.. This ias ub-
nta-itially t. 'a"w in ti, State to-day; but in all cagps it
is '11d tlat Lt.e 1alupve of twip cotract, to crotcct tie
carrier fror tje co .equeAce9 of is .ueilirence, must uave
car R aid u tnnst ,.eaiiP reference to t A , u ject of ne,1i-
::nce . (3)
TA@ courts of Aew Yor. do not fo low t. ru.1. as aid
dowyl by tip courts of t.e ?rited tates, and are not fo%-
lowee by many courts of oti er •tts Pi ra ln 'r
al 0Vown wlic permam10ty ;e tt Ie te law, of .pecial
coitract of carwir.is, ig found il tp cppp of qailway poT-
-in U Y v. Loc'wood (17 a oace. 35 7.) deCided P % d1I3. JuOe
~r ad Iy il,~t I e m arules wlic-1 avapvp~r t1-ice ber'r
fo!owed •Firgt.c ' ..at a co rvooa 1c r F r ca.niaot 11afuIIy
!'tirulatp foir ovmptio- f rotl rei, tonqibiltyq via asucepii-
:'t~io' is at Just a, 1 atoa.ab]f i- t ei yP of t-ie law."
!I'tcodib* 'Toat it ij not just ai reaso"ab e, iw itoe. ye of t~ie
law for a (comcion carri.1er to stipulate for ewtlvI fron
-espo~iuibiity for t r u*mligeicp of o*inpf or .iS t rvats."
i .irc.y. "'i.at t'lese rules apt1y to boti carriP r of -:ood
andc Caer~rjpr of ete~fo~r -,ire, arid witi fp* -oi al force
to vie latte#. % ourt',jy., "Tat a rover tr v1T o apass
suc-i a!. war giv'rm in tii case, for t'.e purpose of tarln'w
care of 'L1z toce oi tip train, is a pisse-ger for iire."
Ticte ruins w'I " t ey ettle. tip law .o far gq t ae
Unitpd -tt , ourtf are covic.rncd. t te ,rr-ruraly toe law
im MoSt of te Ptat.eR. Tic Anricvm ru.e ey br t'ul b rop1y
m-tated:- t-at a co rzo, car'ie- -ry 1i it , rr-'vsbi'ity
~as. ir ., iby specia' cortrt.t £ut t.o-t - can'iot by aiy
cortract ~'er~t %iinsr'f from re po1aib2.ity for t . come-
qu a ces of '.~i?.- ow r 1.:i ;e~c . o. fo.r t= . merr' m rf :%,
,-.r.va.its or a;rets, becausc suce. c-it.racts a ' com tra~'y to
tie policy 6f tye law aid are tur~fore void. IaV ig low 6i -
cused to ,some etent t2e c aIfRl Il tle rules r elative to
cor"Qrl carriers liability, and "0avi"r co.sidered te ruleR
of law a~s t ey pxist to-day, I trust wp. may be able to apply
tVr. to actutl conditions w icA will subseque.atly come
be forp.us.
C I A ?T E II.
-0
POLICY OF TIE IAW.
Public policyoin tie eye of tie law. is a tdiio-f broad
a~1d indefinite silficatoi. It erite into tie affairs
of me eand co-tro, , to a considerable extent, heir affairs
witi aci otier. It see&s to promote ti general welfare of
Vie comrnuiitavidr to provide for tte public rood a isst acts
of inrowpaiity, disionesty avd injustice. It i. defined by
Ronnxey, inl is worK on Railway Carriers, to b,: -A universal
rule of law, for tie promotion of rigit, and supression of
tip wrong. It emDracesin one compley, rule. tie conclusioms of
tie corj'o1 sense of rarvlnd. It enters into every law, and
every contract, and exercises a control'ing influence in
tneir interpretation arnd application." It is obvious, from
tie difinitioi, tat it would be impossible to so frame a
definition tiat would defire its exact power or lay down any
body of rules tiat would permanently rer,ulate its operation.
For, wiat tie courts would reared as being a~ia'st public
to-day, they would . anction tomorrow. It relie for its
enforcemei t upon h'e sentiment of ie people. and as that
co. tant~y c .anges tie policy camges witi it. Thus, in the
casV of tadde 1 V. e ( ollector, (5 al ac 107), tje court i
says :-"It it a ground to umstable upon WisI to rest te
Judgment of Lie court in t.e interpretation of tVe statutPs-"
Tie policy of differeit state orn ations differ as do tieir
laws. 'Lus, Eglaid ias ome policy; t e Federal Courts of tVe
Uiited States declare anoter; a d tie different States disA-
gree between tiemselves; and all c ange &S progress and CIvil-
izatioq demands.
I nVie inifaricy of t'he carrying business in . glamd it
was tioug-it necessary to prescribe rigid rules for tie gov-
Premiet of comnoa carriers, lest tey mig't be temipted to
collude with robbers wolo tien. i.fested tle country. A little
later tie rule was relaxed and tie carrier was allowed more
freedom in Vie malriig of ils coatracts. Tie same 'ias bepn
true ii tii country, but tie progress made by tie different
courts ias beea varried, leviceU, t'ere now exists considerable
diversity and friction as to tie policy of tA law of tie
different 3tateqs aid of tuie Uaited States. It -aId, to-
day public policy sanictions cintracts of carrip wic&L
'xpressAy exempt t'em from iiabi'. ity for .eAiU Ii ce. Th
sane doctniie is ,%ld. i Fra.ice. Thus tie court in h~at
cou~ltry says, in the case of Le iNormait v. O- pagi.ie Cernerale
'rraisatiantique, ( lourt of Appeal at n~ouerl, Jourvia) de £Pa]-
ais l!54.4, That by declari v valid ii t-.As case t~ie clau.se
in
of Vie bill of lading by wvitO te OompaIy femat.t de-
clined a~vy re.sponsibi ity for hie fault or IPeAligPe ce w at-
ever, imputable to ti captain, toe cj rw or t.ie eritperS
ti'e contested decision ias not traisrreglsed any law." I n
italy, in a case decided by tie Court of Cansation in June,
1886s tie judge said:oi stipulation tiat evempts cT' limits
tie responsibility for tie default or aegligence is valid
and obligatory." In tis country hiere seems to be a differ-
ent doctrine! a different jurisdictions. Contracts W*ic,"t are
declared contrary to public policy and void i i tie courtm of
.ome states are sanctioned and ield good ia otners.
Vie courts of Vie United States maintain tiat te public
is concerned L every contract wvlcli seeks to usurp hie car-
riers Connmon law liability, for, if suot contracts are 'ield
valid, it places Vte carrier in a position to cange ti.e law
of comr.on carriers.in effect, by introducing new ru les of
obligation. Tien too vie carrier and %Lis costomer do not
stand oa a footing of equality. Tie former acts in more of a
fiduciary capacity whici gives lim undue advantage over Vie
person witi, wiom "ie deals. c leAacts from 's costomer ucR
contracts as 'e desires for h~e carrying business is mow con-
fined to powerful and ,concentrated corpovrtions Wiose posit-
ion in rhe body politic enables them to control it. The
costomer on tie other nud cann'ot afford to ' iggle or stantd
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out av d ,s'r redresos ii tA courts 'E"' prefers to accede to
any conditions or sigl any paper te carrier presents° ratie?
tian abandoi usi purpose. SO te Courts of tie United States
co.clude hiat, in sucl contracts, tVie public are directly
interested and public sentiment is opposed to dealings of any
person, W o, by reason of jig peculiar poseition, is able to
take undue advantage of hVe person with Vwoom 1e contracts,
Tie doctrine wlici prevails in England and France is Vie
one followed by New York, It allovs tie carrier more freedom
1nu tie making of -is contracts.as at tie present ti1e, 1e may
excuse imself for iis own negligence, But in suc cases Vie
%ontract must be clear and unequivocal in its terms. Tie
courts of tVls 8tate uave not 'ad clear salling in estab-
lisliag tis doctrine; tVerp always las been and is now a
strong public sentiment aglnst it. Tius, remarks Judge Davis:
"friie fruits of tuis rule are already being gatered i'i In-
creasing accidents, tprougi te decreasing care avid vigi-
lance on te part of tiese corporations; and tiey will be con-
tinued to be reaped until tie jut snse of public policy
suall lead to tie legislative eactmetrestrictig tie power
to :a-. h tis kintd of contracts." (1.) Judge 'ri ,.t observed,
in a dissenting opimion:-"'hiet' er a cowtract s'uall be avoided
(1) Stinson V. . Y. t. & 1. Th. . R. (39 N. Y. 333)
o te rouUvd of public policy, does aot depend upon te
question vwieter It 1r. beneficial or otlerwisp to tiP corntraO-
tiV'Drtis. Tieiir persoiel intGrepts ive otir to do
wL'L It..but tol aterests of he public arc alonp to be con-
sidered. Te State is Piterested not o ly In tie welfare
but in tie safety of Its citizens. To promote tiese ende is
a lpadi', - object of :overnment. Parties are left to maice
Viatever cooaracts tiey please. provided no legal or roral
obligation is h-Lereby v6o)ated or any public interest impaired;
but wien te effect, or tendency of vie contract is to impair
suci interest, it is contrary to public policy and void." (1)
Tile judges wio favor thie rule inN ew York.. maitain/g-fa
ca izave no iaterest in contracts made witA tiOe crrier and
Aiis costomer; tiaey maintaint hat parties may make sucl coo,
tracts as trey pleasp, and if a person enters into a contract
riti a carrier to assume all Vie risk, provided. e s'ola be
carried for a smaller coasideration, hVen t e Only parties
coacerned are ie carrier and te passcnfrer. Thu.' Judre
Allen says:-"io principle is better settled tAan tat a party
to w-om any Denefit is secured ny coAtract, by statute, or
even by tho Constitution may waive suci benefit, and tiRe ub-
Mic a ' n ot iitere.sted in protecting in or bencfittinu, lm
(I) Shitn v. .Y. C. & t. .* *n.,(' . .p2
a-viW't vtis e .' 1tiese Judges would infer tiat tip person
wiao rnto' ito t-is sort of coatract witi tie carrier does 4
of Ais own free will and never by force of circunta'ces. As
a Tnatter of fact, Ie usual y 1as iao alteraative but to do
tiiq. or abadoi 'its business• It seems to nae t at publlc
policy noulno ot saactiom aiay coatract u.ereby oe persovi
'Ies uiduc z'dva'tage of anotqer vaiems uos comt act i! made
Ia good faiti. ard wit tae free cousent of botA parties. If
it be t,.rue tat tie uusimess of carriers %as assumed suto -
vast proportioa tiat it is impossible for tvtrn to carry o
t'ieir ousimess wit-lout some degree of negFvi;e.ce, on Vie part
of tAirr se&vamts, t iea sue 1irmitatioiis i a coutraot m igit bA
just; but as tue carryi g business 2s coatrolled by powerful
cor orations w'uo impose strict rulep and regulations upon
travel. W,ici tie pub]ic is bouad to accept, tea I do not
tViik pul)lic policy s .ould sanction tieir coitracts wici
exempt tem from t-elr own or thieir servamts me .1Tigence. It
seems to me tiat tie doctri e laid dowa ii toe case of %,ail-
road Company v. LoOkwood. approaces nearest t,,e justness of
t4c? situatio a'ici s'#od be folowed by tie courts of tie
several states, umless regulated by statute.
SI APFT i I II.
Y!ODiFi~I-CJGS 04t' L ,
1PY CO NTRACT.I'#
Tius far, we -jave coisidered cotracts of carriers
witi refereace aot ovaly of passeugers but of goods also.
leice fort. tie s)Jects we sa1i' deal pita will zve to do
only witI. carrierq of a9qe T rs. hTe courts, to D sure,
Ave made rio distiactioa betweea Vie two, so far . t4ieir
contracts are cocerned, but we purpose to 0oosider tvie car-
riers liability for persorra&1 imjuies,
A1l passengers do ot iAave tlei rig-it of action. agist
t.e carrier by reaso~a of a coatract wit i m.ima, e ter expreas
o.r i rpied, IA otier words, tAe obigaz.tioT.s to, tie passenger
may arise wijt,out p"Pitity of coritract. u . xw an e ,pregs
com-caiy e..,te-s IIto a cO.tlract ,irt a reiro it's co oratoa
for carrTL' .ea" goods, epres, rer-; ,. o wiere t".
,oVermnet, co, tacts ri t'ic railroad conayiy tl, carry its
mai~c. e-s. If it.e te etp'ess e seger or t.e r&j)
.b iijurpd, by t-a Agevtii-c'ace of tve carrier, hVey can
reoOVer, -m~ot by virtue of aay ontract w' id exi~ts betwee
tne railroad cerpamy antai ., oveTrefrt,,but, to' tip breacl
of duty, wici tle iaw alrvays imioses upon evpry person vio
uradrta-es to perform duties for anotiert, wieteer gratutiouS
or aot. 21d sucl persons are e-titled totlAe wa e ta e .'ee of
care for their safety as tose wio arc; st"ictly passe!ers.(l
T'l i prici .ay b better seen i a casf .erPe .
purciased Ais tic..-et anod w beir carr1ed on "u8day. .i(!t LAe
accident iapneacd y w-tic' le was i jured; ahtlougi tie ConT-
tr'act was ile al o.1n is part, miaqg in violation of toe law
w'uct projubited traveliag On tqat day. except in cv.ses of
necessity, yet. Lie court .e d that tie carrier rWs ou d to
carry safely. so far as iumarl skill and forcsi:iit would go.
and -- is liabi]ity was hie same whetre- he actio. was brougnt
upon L-te cont-eacLo r upon t,%e duty i,-,:posed upoa te carrier.(2)
It is tie rule ratieA tan te e cptioi. tnat tip ,-ac-rO
Senrers rigt to recover for itijuries ir due, not to Vie
>eierai~~Mposed upot tie carrier, but to special coiVt'acts,
tlepXe ex s or implied, between tien. It is to a co.sid-
erati i of ties. special contracts we vi,1' now tuoa our
atteLtioi.
road t'o., (125 N. Y. 4S2.) P u1. ; . ro. v. 9erby(]4 tow. ,168)
(2) Oarroll v. . .. •o ( • , r
Odf
,19
FVE ; 4iAsscs.
The .'irit of a carrier.of passevigers to absolve Aitn-
se f "iir .semf from L'-e coaseque aces of iIs ne g1pe ace, by e-
prets stipulation in glatutious passes. i, of quite modern
orl:ia and devc1opr.ept. The attention of tie courts were
first called to is subject notArtire than a quarter of a cen-
tury PaIice that time tVe entire fje'd -as been calvasped
by judges and teT.t writer8, and notiing iIp unanimity of
decsioi ias beerL reacted, and it would be quite inroisible
to recocilp t ie utiorities in tVie seVer states.
Tie question, so far as I ca- idiscover. ias neVer been
v.quarely preseated to tie Supremp (.ouft'f tie United :tates,
out :.. Justice Pradley, in tie case of {ai1road f'ompany v.
LOC 1!Tod. ('7 ?a 'ace 5,)3 iAted as to Aow t-iat tibuna1,
Twouid -tO1d if tie case can before it.
B~Tore w'e eater into a discussion of coratractsi. fee
passes, it would be we l to distia=,uis. between a free pas-
sentgper and one vio gives some comsideratioi. "-.ny consider-
ation moving' to tie carrier would seem to &txanrc tie relatiom':
rius a person wio r eceiVes a free pass as a :art c f a contract
hvf!efi1ia- to tie carrier, as for e ampea droverf pass o
i ts face purports to be gratutious, but Lie cnu.'ts "iRod t'tat
tie i.older is a passenger for ire because tie pass is g-iven
for Aim to accompnB'y Is etc1 o- wv ic1 freight ,es been
paid, te arouat so paid aad te o r wviclt e takes of tqe
stock oa tine journey coastitute a sufficievit con.sideratioa
fo s owm passage. free pass to a peso :AiVen by a
"ailvoad corporation, tiat %e nigit cone ei nderplin to t iem
a car couWp'inR arrangrment, of wilcq e wa.z te ower, a.
'er Ae'd lot t9 bp a feee ticket. (1)
I a. ppehed tiat it would be impossible to so frame a
u'e tat would daw tbe l e btweeq a ZrEtutlous and a8 on
gratutious passerker. Toe case must dpend togtuVl upon.
t~e ci'cu~mptanees of tie case aid tie reatio'i wiici evi.t
betwerri t-ip iarties.
,Vitt tais dasti Lctio-q tat tie courts mrtl'e, betweem a
2~attios Aid a -vy-rratutious passe 'rTh u I.i.,(% er% ' t s, ooisider
low tic riifferet courts o.ave tveated tiesp kind cf passes.
Tie onaly cases tiat tave cone bpefoe tie United stRtes Courts
wIlici ivolved a co ide~atiol of tIe qua,.tion .f tree passes
a're, ailroad Oo'mpamy, v. Loc3.wood, sup'a. and tie case of The
:;-ramd T k 1ailroad Compaay, v. 4te'ea. (q5 t. . ,55.).
Ti case purportedi to ~ri v up t e pzestiori of t~w vaiidity
of a specia' contrvct i~ a free pass . ut a co~iderati' v'a
s-os,. i i tie former care *- ut Mt'. Justic-e .-aC, 'ey. i
(1) .c'a.o 'r,,uk R. 1 Co .
4 M -, . .. • ,-%.ow A L 0 . vt- a aA-f .4h, tevewu0-itd.0 ("Oh U . ,t q. 0 W&5 )
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deciding Doti of tiese cases left no doubt as to wmiat Ltat
t-"ibu-al would .old if SuCtu a case came before it. le
0ays-"I" do not mean to impy° however, that w siould come to
a different icouclusioniad te platiff been a a fiee
passenger Iva.*ttead of a passenger forl ire. We are aware tiat
respectable tribunals lave asserted tie right to stipulate
for exemption la suc i a case;p and it is often asked witA fap-
arent confidence: may got men make tieir own contiacts, or I n
otie? words, may not a man do wat ie will wit .is own ? The
question at first sigjt seems a simple one. Put tiern is a
question lying beiind hiat 'Can a man call t.at absolutely
Iis own, W wic 'e ioids as a great public trust, by a public
grant and for a public use as well, as Als own profit?* The
business of tne coxrmon carrier, in tlis country at least, is
emplatically a braic. of the public service: and tie coadit"-
iO!1S on W.icL tAe public service sial). be performed by pri-
vate enterpril.e are not yet entirely settled." Tiese two case
pratically settle, I tAink, tVe law so far as t T.vnited
states Courts are concerned. Therefore al .tipulations in
fee passes Wuic0 seek to eempt h4e carrier from 1liabi ilty
for iis ownt or %is servants meg-i .remce woul d not be Just and
reasonable in tie eye of t.e law and would l~e declared void.
Concerning h'e doot rines of the state courts, I wou~d say,
that tie ue @n different s!tates vary, and as before sta-
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ted that it, voud be ipossible to iaronzo e te nurerous
decislons; but tLe doCtrine in te majority of ti states
sec'ms to be:-t-tat a persol travewilg on a free pass, tioul
,,e expressly agree tqat te carrier 9%13& not be liable for
any injury Ae ay sustain, will still be liable for an iujury
If sucA be te result of tAe neg1igence of his servaits or
auPnts. This rule 'Aas been folowed In Alabama, (1) I'i
iaois,(2 I diaa, (3.) Iowa, (4) 4 1nesota. (5) Pemnsylvamia,(8)
a nd Oltio,(7)
The doctrine In New Jersey and Loulsiana seems to be
tLat contPacts in g atutious passes hic e-empt t' ie carrier
from liability are valid, but that a person injured wtile
riding on suchi a pass cannot recover. (8)
Tie doctrine in New York. so far as strictly free passes
are coacerned, was firmly establised Dy Vie first cases con-
(I) Jrobile &c. R. #0o. V. {opkiis, (41 Alabama 486)
(1) 11 ioisOCentra T. Co. v. Read, (37 I'1. 484)
(3) 0%1io &c. 1K. Co. v. Sely, (47 l'id. 4171)
(4) Rose v. Des 'oines Valley R. Co. (31 Iowa 5:( )
(5 Jacobims v;. St. Pau3 &c. R. o (20 iaa 2.)
($l) Pa. i , Co. v, ut~er, (57 pa. S t. 335.)
(7) Cleve~a-ad v. * . Co., (19 0i o ~St. 1)
(81 Kiwiey V. Oeatrai fl. CO.. (32 1N. J.I. 40'7) 34ii. J. 1.
5)3. 28 La. Am. 333.
sidered iuh its tribuuans~md tie same rulee ias eadured to tDe
present day. The rule is, tiat stipulations in free passes
vtic'l exempts tie carrier's liablity for all. responsibi'ity
is valid end .sue stlpulatioa is a bar to recovery for injur-
iea received Wie ridingR o Ruca e ticet.
The que~tion care up for te first time In 1858, in te
case of T V' S . . Y. C.. . CO. (, 6Barbour k41), Tie
plaintiff rceived a free tic.et from te defemdant permit-
ting iim to ride on tVeir cars at 'is own pleasure. G' h Ve ba
of t*e ticket was tie to 1owing endorsement-"Tote pepson
acceptig tis ticKet agsumes all ri k of accidents and evw
preasly agrees tiat tie company s ile not oe liable under any
circumstances4, wetter of negligence of teir of totei
agents or'otherwise, for any injury to te person or for any
losR or injury to t~e property of t?,e passeager1 using tis
ticket*" No consideration was riown. Thte tupreme Court ld
htat te stipulatlons in tVe pass was a bar to tie action
for damages. Tie court of Appeals affirmed tis decision i
1862. TVe case of Perkins v. . Y, C. ". o ., (24 14. Y, 10).
decided also in 186, was a case of a pezrson .ridin g on a pans
stmlar" in terms to h~e one. a'rcady stated. TPike person sus-
tained an injur'y from wnic.R e died; and h~e Court of Appeals
keld t'iat suc"k a stipulation exempted h~e company from all
Kinds of neg~hgeace of its agents, g'oss as wel as ordinaay;
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tiat t'ere is in trutI1, o practical1 distilctlom nn tAe de-
grees of me;r igece. T"rese two cass practical.y estab'isl
tVe doctrine in tis 8tate aad it ias been followed ever
sivace. To be sure, teiere are cases wqeon a person liding, o*A
wIat purported to be a frep pass, sias recovered but on CIOPOZ
inspection a consideration was discovered, Wuic materially
altered t,e case, as vere a person traveling on a drover's
pass. Tis will be considered under tat title.
DROVE . IS AW"
DIovers passes are usuai y given to a drove? orsome person
wiom-ie designates, wvic generally entitle t e io'der to
accompany tie stock to tveir destination .and also a return
passage. There is usually a stipulation in SuC passes tiat
tie *older assumes all risks from wliatsoever cause, and ex-
emptq tie raai..road company fro' its own or its servanth neg-
ligence.0. There is a coaiflict of aut iorities as to tie status
of a person using tqis kind of a pass. some courts regard
t e lolder as a passeager for lire, by reason of t'Ae contem-
poraneous contract for tre carriage of t~te stock. O t er
courts %old t~iat suci a pass is a mere gratuity and a sacri-
fice on tite part of tie company granting it.
Th e oustructiom f iven to .tui kind of a contract var-
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ries in hte different states. The doctrine oftthf United
states Courts and tie ofte prevah-e.t in most of te states, isl
tat a persoi trave'imp or a dover.q pass is a passenger for
fqire, and te stipulation contained hiereim, W'iici seeris to
evempt tie carrier from 1ig own or iis servarts regigelCe,
is void, as eivii arinst public olicy. (1) rtis doctrine, in
tie United States Courts was firmly estajilis,ed by. tie re-
mowmed case of Railroad Company v. lockwood, supra, acid but ont
case of te sane import ias since been carried to tat court.
The queRtion iavolved was, te validity of a stipulation in
a drovers pass vmiici eyvempted Vie carrier from _iability for
negl.iopce. Mr. Justice 1Bradley delivered te opinion of t'e
court and comes to hie foV-owirng conclusions:-
t at a connon carrier carviot lawfully .stipulate for
exemptioa from respov.isili 1 ity, wie*i suc. e.enmptioi. qot
just and roaota-be in tm e eye of t 1paw."
secomd yo "That it is not just and reasotabi.e in tie eye. of
ie law for a corniovl carrier to stipulate for ex.emptio.i from
.espoisibility for " t~e e.iigerce of limself or iis servaats."
&c. n Co. v. Curiam, (19 Cuo .l) 0O io &c. . "o .'eb.
(47 lmmd. 4'72) iFa. T.. Jo0.v. tem dersm, (51 Pa. :;t. 3)
eager, v, £ortsmouth, (31. 1'aime 8 Qo8+'.)
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T'hirdly, "Tiat t-ese rules apply to carriers of goods amd
carriers of pasnengers for vire. ayid witsi srecial force to
tie latter."
Fourtily, "T'at a arover traveling o. a pass, sucit as was
giveI il t'il case, for te purposg of taing care of 'ia
stoc on ie t'aia, is a passenger for" ire." Vit tIese
rules as laid mriq, t.er' can be ao doubt as to ti.h position
of t"e Uaitefi tates (lourts o-Tr tiis subject.
The doctrite im Ne Yor at t V present tire, i. mater-
ial'y tic same a tie rule rega"dimg free passes. Te courts
of tLic ,etate do at co.side- drovers pasiF fouidod upon a
sufficiemt comsideratio- to make tie Iolder a passe ger for
,iire. Tie first case as tat of smit v. i. Y. . '. flo. (1)
Tie questioa inrvel-c tie validity of a drovers pass wiic
exempted tic carrier from a21 respoisibility. Toe i uorene
Oourt .eld tVat tie plaintiff could recover. Tie ourt of
Appea ,s affirned tils decislon by a vote of five ti t'iree.(2).
Two of tie judres iexd taat if tAe party lmjured Itad been a
R.ratutious "assenger tqe compamry Wou l av beeni disciarred.
but i i tieir opimion i-e was ot a grctutious passea-e-.
Tie me'zt castr, B3jsse'i V. The New Yo9rk eetra' .ai'road (Oom-
(P) "" - f . ? ,, 8, (,,r y p
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piy. differed from tic precedin gcaq.e in tiat tve tic'-et
pypressly PtipulTted tat tie railroad company soud not be
lable unde aiy circumqtances, 9"vetler of negligence of
ti.ei" agcvat s or otlerwise". Thle Suprene Court 191d tiat tie
plaintiff could -ecovpr, ln Decerber, 1 n8P, t I Jidgment
was TeVersed by tie Court of Appea!R, by a vote of four to
tvipe. The majority "teP t'iat tie ticket was a free ticlket,
tierefore tie case was governed by Wells v. t. Y. ,. .. o.,
supra,. Tie doctrine as estab .ised by tls case, ,.as re-
raamired from tiat time til toe present u icavged4 (1) But in
oader tiat uc contracts s'a1 be valid, tieir terms, wi4-ea
w.lci l . exempt tie carrier from rlability for neR'i~eace,
-r- .1 Clot 'tie ., 1,-a e acrnust be clear aid uanipta'l-ablte. (2)
jA8S~~2PRT1CKvFTS.
The law as applied to passenger tic-et-o seema to be
someWiat at a variance in regard to wietier or not it is a
special cotatracL etweesi tie carrier aid tie passe-er. The
betLera an0morep settled opinion seems to be tiat tole ticket
V% got L0e contract and te ntipulations contai.ned t.erei
does not state tie ter-ms of tie contr'act; but that it is a
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rnere token or vouchler or receipt, adopted for coaVeiience,
to SqOW tiat Lte passcagcr ias paid z is fare and is entitled
to a passage. (2) Ia tie case of 'a.. .- '. Upr
Jud 'e Ear7 said--"T e wo'de t'ius primted (ii tie ticket) do
aot purjort to embody tan cOitract beLiweei te parties. They
are a nmere -notice as to te terms upon w ici tie passeagers
bagi-rage 'wi31 be carv'ied, a id are eatitled to no more force
because t ley are printed upoi te face o"t'Lie ticket tam if
tiey tad bew printed oy tie back of tie tacket, or o a a s&p-
arate pieco oL paper posted up ia te ticket office; and ience
tiis case is clearly witaia tie "ule tqat a carrier canmot
limit jis liability by notice, but can do so oaly by express
co atract ."
If tie oaly questions before tie courts for coqsideration
were t.e effect of tie stipulations in toe ordinary every day
railroad tickets, for places in close proirniity. t. rule zs
above stated would be robably universal to-day: but wit'i t e
vrot' of tie carring buslness new and more complicated sit-
uations ,ave ariem Wuicri iave induced tLe courts to deviate
w"a OiV"so . Pa. 0,. mo., (48 N. Y. 2 .)
(Cotmo~hwealtA V. Vt. & fass. .. Co., (]0 , 4ass. 7 )
Ver'ir V. Swertre?, (32 Pa. 3t. O)5 . .5 .)
from te beaten. paL~s w ic eretofore were uqiversaly fo0
lowed. Tius. wbier lbg Joureys .re umderta i. rpiter by
land or water, and wien ticV.ets are soId by ome carrier ovpr
the roads of oiaers, tVe ituatiort ea becomes cliviged anid
tae courts 00ook at tie tipulatlons I suci ticket* wit more
approv.I, because of te fact Liat a personL iteids to 7o or
a loig jourr.ey -is a rattey of more de3ibe,'ation and atLevtio*
t'iamu buyiv a ordiaary ailroad ticet, t o it m,. ay be said
tiat w"iere a railroad cinramy sp.V's excursioq tjieta, 0vr
tic~c~~s p"ovidia,; for a retu . passage. or w''eTe Lie Carrier
.e l "s ticket,. for oaqqage on otle" road "eside 'ois own, or
wVtere tt.e Journey uaderta-eri is a lemg o.e, toje courtR regard
stipu.atiois, wiici are usually fouad in h is class of tick-
ets, as ex,.ress co-itracts betweepLtp parties coacerned, a..i
Lie pagsemre-ris .oould by suca stiru.ations if t.oiey are ream
sOnabl. an. .jupt. (') Tie validity of such. stipulatio in
rai. road tic":ecs. I tlink. w1 1 ridepend altogretNer upovi tae
te.ersv.t(5N Y ) !.igto v.
..ai1.oad ,:o., (tP Md. , .) 3ds#aw v. ,.. eo., ( 135 'assdA
toward v. q.. C.• (r , MPiss. ]34 ,) tMos .er v. Thailroad Company,
(1'27 Uj. s. y'0) L3ay~aa V. 'h~e R ailroad Conay, ( 1-39 U. S.
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circutntavces of tie case: end Vie pos.itioa of t, . p'rties
will mayy timeR hp euestion of fact for ti jury.
O1IAr T i I v.
-IABI.ITY OF ST? ET
FOPR EPi 9 0JA1.I 1~~8
'rie tia y of treet cal% compaie. for injuries done
to its, paievs.. covs not differ rateria"y fror t'ie odi-
na'y railway carrie , n .ulet wkic-A are applcallb to o,e
apply to tie otrer. They a 'e carrre of p witii
txe meaiag of a statute .uC oprovides t,.at, a cari~er of
pass e~ge8 is bouald to extaodintary dfligevice ovi be'ia 1 of
-%inself aid ,is aevits to I~otect ti.e ives ai perso.is of uis
pa. seges. " ( , Pey d~ffe 4 feom t e stea nrailways ii tiat
twie garme ode,ee of care is viot required, because, tIe Pspeed
of t.eir oarms is -ot so great, amd tue risk is 'ess Aazard-
ous. (2) Tleid ceree of care incumbent upon a street car
compan'y is tA, same as is wequired of pesons driving orci-
nary veulcies for iire drawn by ' orpes.(31
Ia discugsirg Vt, law 9s app ied to strnet car colpam-
ies, we purpose to corsierV telr liabilities for injuries
received by pas cagcrs v ri' lin a positloul .ot fortiiddea by
(1) re Of fW. Sec. :0mA7. (2 ) UG am V 42 St.& c. m. PG.,
(51. N. '1. 4: (3' Lendletom R,. Co. v. sires, (:8 9ioSt.P,55)
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tie railroad companies, but wIictI tAPY dic.Caim, by .otice,
t'lpir liability for injuries so received, a,. perscns injured
Viie riding on tie platforrr of tieir cars. T e question
iYvo r" to some rterut tie law of meglience an tte m e"
in wic. t ipe Tjurpd persoa acted wil ,laterlly affect tie
ritxt of recovery. TiEn, too, statutes i.avp ben enactefi in
many Statpn. wiicir proulet t'e 1iability cf .tr.t car com-
pa-iies I'l tieir relatin is rit-. Lie publi c* .'f.usJa 1 V e tatuto
of zx York provides:-"'.a case a.y passeger on any railroad
siall be injured vjie oa Le platform of a car, In. vd@datibn
of t,Le printed ru'e of tip company pnosted up ..t tie time i a
a conspicuous qpace i.viidp it, pas .nger car, tVien in t Vi
train, suci coarenpy s.ia"l ot be liab% for t injury; pro-
vided, uci corpay at, tie tire fa. ni 6 rOOFro- inv ii ita
pa~enrgcr car.s sufficient for t, o er aceor.odtio of tie
pa "6,gers. C') Put I1 tie ab eRmcP of statute t eVe i some
conflict of ut,ority. So tiat being toe case we &'i.Y. cori-
sidpr riat t-e .ilities of ti.e strept cpr conre-iies are
and tie effect of notices poster in teir ce"s r,ici sep'r, to
.erinpt tie crn ri fror. rco^ib Iity for injuricoo received
by persons wni?.e st~scdiig oi the.ir p~to~ It is a we1
esa~i e u'e, that tie pe'voi i'juror cva'vot recover for
damages .e may sustain. wie.n ni. own vtant of ordinary ca.v.
(' ) P~ai'road Act. Law. of 'r5C. Cnar '40, ,--,c. 4&3.
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coatrilutedd irectly towards it, oweve geieent t% com-
pany tray nave been. (1)
Our filet question to cOisider is: wetner or not is siew-
!l1g eut for a perso-, to ride On I.-e platfor. of a t C8Y?
T1e piaCip e ser to be wel1 lstablisetot.'iat to mere fact
of ridin - upon a stret car platform is 'ot co c'usive evi-
deice of eig eace (e Judi-e ainc. sai r-uTle e i. ,-et-
tVer. t .at, independeyt, of tie rM.adate of tie statute, it is
iot. evn in tie czrs of steau cars, me iJencr p ¢ for a
passenger to Rtand on te platform of a moving car." The pub-
1ic nave aways rgfarred t.e platform Ps a safe place to "ire.
The street car conroauips tense'ves vev it iii the same liglit.
Tihey stap tv'ir cas for passengers ad invit tem to !,et
o a Ronp: as t ere is st?.ning oom e it- i r in te car. or
uponVie platfom . Tieefore, for a court tr ) ech-are tn.at.
becausc a person was riding on Llie atfo~m, .e contributed
to iis own inju'y, and could aot recover. would be establisvi-
ing a rule wicl yould [b contrary to reasoa and good judr4-
viot. pe fact tat p pero, ,tandag on tno ptfor ,
(a - ro4 an v. M rooktyn City . 0o. (4o0 M. Y. Nt 3
TMaguare v. t iddlesev :., Co., (I 5 'lass. LJ2)
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w'en it is not 1mpo.nible fo" him to get inside, (!'.. a. in
fact wVleq V1ere are seats inside ) does not of itself
constitute contributory viegligemce. (,3) So a so a persovi wrio
rides upon toe platfort or foot board, (4) or step, (5)-of a
street car, wiA e-p'qess or implied conseat of t,.e co!iductor,
a,-X, Wvo receives fare r ,ie iohmg il tqet position. is ot
guilty of neg'igelice per se. but it Is a question for Vie
jury viv1vew of p.1i te circumstances. ( From a coasider-
atiom of nearOy al tie autvorit2es it point. I tjiak, the
veigt of auttority is, tat persons riding on te platforms
of street care by force of necessity or in a proper position
evei ioug t-ierc .,'re seats inside 1q not guilty of contribu-
tory re-('Igevce, and recover damages for injuries sustained
vii~e ii tlaL pogitioi,.
We now come to a coaisderation of Lie effect cr- a notice
posted in tie street car, to te effect Viat, persons riding
on Vie platforms do so at teir own risk. if tie sane ru l e
(, (i2nva V. second Ave. q,. Co.. (67 . Y. 5-&)
(2) iNo~an v. tBroolyn City n.. no.. (87 N. Y. *33) (3) :-urae
(4' (1ty . Co. v. 1ee.(5O N. J.I..435) Geitz V. R...Co., ('7
&c. R. Oo.v. V7aflimg,(cw F~a $t. 55) (108 Pe.. St. 5'4.)
(El) Up"iam v. c. No., (48 N. 'R. P.eI . 1cV.
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tVIat" pplied to car vier ge erai.y, p it1p to t i ca~e t'eve
wroud b@ no difficulty; as tit rule In moRt of tie States is
tVat tvp carier caunvot limit vilr liability by a me"e Vitte
c.nd. 0,1pEC 1y fow r 'i .ce. T1 ourt, onot seem to
t reat t wiIs a a lotice but Ps a rule or regulation. Now I CanA
ko d i t'ictio betweei a Yotice In r stage coach tiat ays:-
bpAV rrbaggag at t'tie Y"irlt of tie owner" ArOx a sotlNi! tr~ t.
car tLat a passenger stapidit on t'.e p ltform dop% so at Iis
oWl risk. tiV sam e de ,-'. of care 1 requ1'ad of 3 Worre-
tor of c stare coaci as is requiree of a .trect car eompauy.
aid it seems'to me. t'at t .e , pe effect c.i.ou'd be gavel to
,otli noticp! .
F .p conilepratio'i of t~r- oaqp". viie'st hve Fpaswed upon
t0.is ubject of- noticc n street care, the court. vith co-
si'derable. unauimity say, tiatt, 5t4'c t ca. compaps can make
reasojable relu'atiotn o" tie rPaaty of tieir pa Pro, ad
tiat a rule p'oiibitiag persoa. fR oom 1tadinwm on tie platforms
of Li pi"' ca-rqiq a reag-o-vab'e "pr t0o3 46-10 onP 1 VVI*A
a ly i it. withiout -ioe rea-roabl P.A v cue, orv .ece-
.qity, cavint be ati to be free tr i le Tih.,'ice if tYie act
coitributed to i s ThjuTy. (!) It i obYIOU.R fror t'l18 vu~
t~at tie ri -it, of recovre'y iR so -a~'eowe . by h e '1otioe,
(1) a tinor, &c. P,. C. y. COSOw., (20 Attaitic 1]3) Wj']js
v. I-yii & B~~stoi . Co..(]29~ Ias. 35]) (30 I'd. 2 4.)
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tVat ln order t.at te injured party cau imalatai1 .is actioa JP
thP ftcP Of t ' 'otice, 'Ie must siow ilimself free from all
nP-Pgtence riatsoever; on tAP otier iand ti carrier would 19.w
to t)(e rogo, n egli"e.t. Tiere is a casr. i i.'i souriW1ere a
person irecovered in spic of Lte statute vo.ic i provided tat.
"sid railroad corpany spiall not be liablp for injurie ocs-
sioied by ti.# tLin, nff or ori t1 cars at ti front or for-
vard erd of tie car." It va., -eld t~iat Vie rffect of tis sta
tute wan sucA tiat wnee'e a. 1i-juv'yto a pesmeage s . ocasioried
by Wlic retting off*a car p.t te fro nt piaLfo.r., it must be
nresunnrd, as a tatter od law. tat t e npVg1iVnce of t.,e pas-
sev+ er ii elf coatwibuted to produce te apcldent and ijury;
yet if t-e injury was ocasio.ed to a passegpnwerIo got off
tie front platfornm and iad fal'eai i froit of tv. wheel, by
L,'e drive, R.tiVenCO ii % eiti"i itpntioa iay tArti~g Vie
iorses or in carlessly allowing tem to start. fortarl Viie
tie passe-ger was ia L'sat positioo ii rould br- &n indepena
det act of e r i.nc . for ,tiic t'.e co.oeny wou'd be 'it
ble. ( ) i-ave beea uaabe to discover a caps- hi tie boor s
wiere a pesoi nas bee. - to recove wni'r 'Idimg on tie
platform of a .streeL oar , wzen there was a n'tice in h~e car
'imitiag tie compa' iics !1Iabilflty. Ti~e courts re.ard the per-
(I ) t o peon v. Cit] els '1.- (0., (42 1. "7f-l)
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frov1 l ir"vat,,, wAer '.0 rides i i nsun a posit1ia)li vio atio.
of tv. votce. The o~'5 ce rl wer pe ywould ' .w Ve aporTiab'
. .f.-" cov.y. wouOr be, .i-ei te ca waL crowded ad
tip cornpaay rrceive iiA fare givi' 1iimj o warniig. Ia suci
a: Case , t ",ould be proba 1 a uestion for t-te jury to coa-
ie" ta,.i, a1' tvi.as iItO coisideratioi. Te rn-At court
'2a' Ie". t-.A.t Z'so riding o1 the frot platfOrm Vien taet'L
i . 'ot ce iiside ite car # Aptin t le carrie.r finnl iabfl-
ity cam ?ecover it t ijury wa,. caused by t-e ..eigence of
t~ie Copavties .servvats ,.judf- . aro ld in wri tin .te oiT0,
of t'.e:; court iplg, t-at wai heVc conductor accepted fare froi.
the pl.aiAtiff wt1:-P'mi t-e platform and said n tliming to uim
it amoumted to a wa:v of tae ule ivi question anld a tie
person did aot oatbutr tn owm xajury tete compauy
Vou d be ~ax, e P'"to n~% that im Vwiat t-itma so
be. but fre._r a io idp. a.tion .f tie cases whic, bear o i't.is
subJect, I a ,aevio -i teat Judge tarold's decisioa would be
ove "u1ed.,
0 APTER V.
RULES AS TO CAOIE s CONTRACTS
IN DIFFERENT STATE8.
As we have before observed, tiere is some diversity In
tje cou 'ts of tie several States as to tpie right of the coln"
moi carrier to limit vis comr'on Iw !libility by specia1 con-'
tract or otewise; so tie fo"owing rulei, deduced largely
from the case of eaci tate, w" give us substantla"y its
position and policy o ntis subject.
Alabama,- Carrier can contract for immunity from te cosee-
quences of 'tis own negligence. but not by notiop unasseuted
to. (I)
Arkamsas.- A stipulation In a bill of lading tmiting t.e
ca"iers liablity was eld to be bindim7 on th ,bailor.(2)
California,- Carrier, can make a reasonable limitation, but
not for negligencei (3)
(1 rey v. Mobile Trade Co,,, (55 Ala. 38.1 J uoteru FxA-
press CoM. Arrstead. 50 A'a. 350.)
(2) Taylor v. Little Thock &c. Ro. Co., (32 Ark. 393.)
(5) looper' v. Wells, (27 Cal. '1)
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C-o'orado,-l Carrier caa exempt Iimself from accidenta' losses,
but not for negligeut ones. (T)
Ciarecticut,-A comron car'ier can 1 irit iis liability except
for negligence, but not by 0otice unasseated to. (2)
Georgia,- TeVe Is a statute wilio requires express aeemt
of te owner to any co-itract limiting tie liability of te
carrier. (3)
1llimois,-Carriers nay limit tueir 'iabi.ity by express con-
- tract, notice, or condition on tie back of a ticket or oteier
voucqer will not do. (4)
1Idiaua,-o0arrier may 1liit is liabi'ity except for neg3i-
Reuce. But not by notice. (5)
Iowa,-Provides by statute that no carrier of goods or passen-
gas sqall by contract or notice limit telr common law la-
bi ity. (t1
(1) .erchants Despatc. &c, v. 0orfort' , (3 Col. 80.)
(2) Pecko v. We's, (34 Conti. 145,)
(3) Statute laws of Georgia,
(4) I11 Ce ntral R., n. o,. FramlrebPro, (54 1. 188)
(5) st. Louis &c. R. Co. v. Smuck, (49 lad. 3o2)
(49 Ind..502.) ( 36 Irid. 436.)
(6) Laws of 1866. c~iap. 13, p.12-1I.
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sasw-arrier may relieve oijelf of .qt'ict comnon aw
liab ty, but not for neF,'l1eugce.("')
KentucKy,-Carrir-r ILmay limit i$s commom law liabilty by con-
tract if made in good faith, but tot for negligence; and not
by a notice. (2)
Louisiama,-rarrier may by express contract(but not by notice),
restrict is liabi'ity, but iot for negligeace.(3)
3'aine,-Oarr ir can restrict .1is hiability even by a otice
tiei costomer as ' .ovIedge and expressly or impliedly, as-
seated tiereto, but te cannot exempt imse'f for e'-igence.(4
iMaryland.-Oarrier may by special contract lialt Iis comnon
'aw liability ri'ere tere eemns to be reasou and Justice to
Pustait tie exeiption. ut tie covitract must be distinct
and clear in its terms. (5)
Massaciusetts,-Car'ier may limit is lrpr nn!ibi'ity by con-
tract or by a notice containing reasonable and sultab'le res-
trictions, if brougt "tori to t ie owner of tie goods, and
assented to c early and unequivoca1y by lim, but caniot
(1 Leveo t , &c. R. Co. v. rio, ( Kansas 333)
(2) Louisville &c. Ro. Oo. v. ledger. (9B us. a4 andM38)1
(3) tigg:ins v. New Orleans R. Co., ( 8 La. Am. 1:3)
(4) Sager v. Portsmouty &c, R.. Co.(3' ! Ve. 22d)($6 M!e. 239)
(5) )4c Coy v. Erie Traras. Oo.,(42 l Id. 4 8)(34 M.'d. 532)
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evempt himself for egligemce. (1)
Mio~igau, -Carrier may !imit his lability by express coatract,
but not by notice. (2) Statute declare,- tat no wairoad
company eall be 'permitted to cliange or limit itR commov 'aw
liability as a common carrier, by any contract, or in nY
mam"ier, except by a written contract, none o.f w ici sa3 be
printed,wh ic .sall be siggled by tAe costorzer. (3)
minnegota,-Carrier may limit 'Is i1abi'ity as insurer but
cantot eyonerate Itimself from Ais own or Ale servaiits neg-
ligence, (4)
I' ssissippi,-Carrier may contract(but not by notice) exempt
fimseif rom liability for losses arising from those accidents
and casialities wiic prudence, skill and care caunot always
prevent or guard aginst.- (5)
isouri,-Carier can Iimit is liability by contract but
can"ot exempt iimsel ffrom tat responsibiVlity wIc2 every
ballep assumes for ordinary care and common. 1 onesty. (6)
(I) Buck'lamd V. Adam's F. Co., (97 11ass. 24)1(02 ass.1C%
( ) a. Po. vw"" .R1. nai.( Ts.Iii_42'?)
(4) Jacobu v. St. Paul &c. R. Co., (20 inn. '25, 2h.)
(2) tc-um.C & .Amra. T*. "inr.4 s. 57."25)3
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Nba -Carri er cannot by contract !imit his labillty for
Ug igemce. (l)
New teiap Ie,-OaPrje may rimit "qs 3iability by a contract
but i-ot by a notice umassented to. (21
New J sey-ier may by contract 1inmit *.ds liabilty, but
caTr1ot everpt iimself fro is o wn egiigelice% ept II
casp of a perso'i riding on a free ticket. (3)
New York.-At present time a carrier may by special coatract
exempt imqepf from nlability for losses arisitg from any
degree of carelessness and aeg2igerece on tie part of Ais
tervants or agents. But ;ucq contracts must be clear aid
evideaced by plain and unmitakeble ianguage. (4)
Norti a olina.Oa "arrie" may Imit ,is liability, but not for
aegI ircen, or by notice uviles brougtt to the kiowledge of
tVe costomer and it being a reasonable limitatio. (5)
(') Atctkinon &c* .. Co. v. o Vaftuburm. (5 Neb. 17)
(2) ?osec V. Boston &c. R. 0o., (2 N. .I7)(41' N. t. I
(3) Asimore v. Pa. Steam T3ingf o.,(2d N.J.L. I )
i:Iey v. 0entra I. o., (34 N. J. L. 513.)
(4 \ 7escott v. far gO, (6 N. Y 542) Perkiisv..Y .
. Co., (2.4 N. Y. 3831 Oo~icict v. [t-rand Trunk . Co..(54 U.Y.5
00) Lamb v. Q amdem,&c, n,. %o.,(46 N. Y. 271.)( 24N. Y. 222.)
(5) lee V. Ka~eigi e&o. K. Oo.,(72 N. C. 23t)(644 N. 0. 235)
Oi-o,-carrier oan limit ,is liaoility as iisurer by contract
but tiot b notice, even if broug'it Aoine to Vte knowledge of
Vie costomer; but ie camivt stipulate for a less degree of
care and diligence in tie disciarge of is duty tan tIat
w'ilc- pertains to ftis pecu 3iar vocation as a bailee. (1)
Fenmsylvani,-Carriers can limit iis 1ian~lity by contract,
a-ad by a clear. explicit general notice broughit "ome to the
knowledge of tAe employer; but in i-o case can ie exempt him-
BeIf or Alis servants from t.e consequences of is own ,eg-
ligexice. (2)
Souti arolina-Oarrier may limit 'is liability by express
coitract and also by notice, but aot for negligerce. (3)
Tennessee,- Carrier may by cotracat, but not by notice, res-
trict 'iis com oa law liaDility, except for negligece. (4)
'TexasowIt is provided by statute "t-hmat railroad oompaies
and other Oorwno~n carriers of goods witq:lm Ptlis stats, e-ial
,aot limit or restrict. tieir liability. ai it exists at
(1) uavidson V. raiam, (2 Ohio St. 1311 Jones v. VoorA-
(2 tasing v. Colder, (ta Pa. St. 499) tays v. lie, (V7
Pa. St. S3$) Pa.R. Co. v. itemderuom.(5l Pa. St. 3Th5)
(3) Southemn ex.• CO. V. Vomack. (~ t eis1k. 256 .'
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CorioTh E1aw, by aty general or specialanotice, er by , isertiig
any exoeptiovis ,in te bill of ladiug o l nemorandm given
on receipt of goods, andn o speoial. agreemeyt made il colo-
traventiom of te forprgoing provisions of liis1 setion shal'
be va'id." (1)
Vermont.- Liability of te .carrier may be resitrined by con-
tract, but not by teaea tice, unless prnved to 'ave been
assented to by te employer. (
Virginia,- Carrier may revtrict Iis common law 2iabi'ity by
contract except for .pgligemce. (3)
West Virginia,,- Carrier may, by contract, absolve 1imself from
all liability resulting frm any and every degree of uegll-
,emce siort of fraud, provided hie contract is cea" and
u =i.ta90ely s~iows tiat tiat Yva te intent of Vie par-
ties, *(4)
(1) Pascia Is Dligest. art. 4253.
(2) ,awm v. Birnard, ( 40 Vt. 526'.)
Virginia &c. R. 0. v, ayer's, ( # ' * tatt 32d.
(4) Paftimoke &c. l. c4o. V. nattbo'e, ( I ?f. Va. $7.)
1Bal-tirowe &c. T.. 1:0. v. K.ren]s, ( 3 '. V . 5,5E.)
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Wiscons-it,'Carrier may limit vi i liability by coltitact as 1h-
surer, but probably not by nottee. and caukot exempt Ijymseft
from 1,iS own,or ii-8 se"vaiuts neg' lj,, ncp. ( )
1m8 aOb of tie States tie questio1 ias eve" been eqUare-
2y prefented to its courts so toat te rule in such 8tates
may be considered uasettled ualess regulated by statute.
(I) }]ett's v. iarmers 1oaa &c ao., ( 21 r0
Gleaso v. Coodric,. Treass fer Co., ( 9 '9is. V. 5.)
fa~'t i v. Ar.ericem Fxpr.ss Co., ( !i Wis. 3ZE8.)
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